
STATE OF NEW YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

Thomas lee Wol lsch1eger

for  Redeterminat ion of  a Def ic iency or  a Revis ion

of a Determination or a Refund of

Sa les  &  Use  Tax

under Ar t ic le  28 & 29 of  the Tax Law

for  the Year 1974.

AFFIDAVIT OF MAILING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the DeparLment of Taxat ion and Finance, over 18 years of age, and that on the

28th day of November, 1980, he served the within not ice of Decision by nai l  upon

Thomas Lee Wollschleger,  the pet i t ioner in the within proceeding, by enclosing a

true copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

Thomas Lee Wollschleger
20  E .  Ma in  S t .
Holcomb, NY L4469

and by deposi t ing same enclosed in a postpaid

(post  of f ice or  of f ic ia l  deposi tory)  under the

Uni ted States Posta l  Serv ice wi th in the State

That deponent further says that the said

and that  the address set  for th on said wrapper

pet i t ioner .

Sworn to before me this

28th day of  November,  1980.

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

November 28, 1980

Thomas Lee l,rlollschleger
2 0  E .  M a i n  S t .
Holcomb, NY 14469

Dear  Mr .  h to l l sch lege r :

Please take not ice of  the Decis ion of  the State Tax Commission enclosed
herewi th.

You have now exhausted your right of review at the administrative level.
Pursuant  to sect ion(s)  1138 & 1243 of  the Tax Law, any proceeding in  cour t  to
rev iew an adverse decis ion by the State Tax Commission can only be inst i tu ted
under Ar t ic le  78 of  the Civ i l  Pract ice Laws and Rules,  and must  be commenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of  th is  not ice.

Inqui r ies concerning the computat ion of  tax due or  refund a l lowed in
acco rdance  w i th  t h i s  dec i s i on  may  be  add ressed  to :

NYS Dep t .  Taxa t i on  and  F inance
Depu ty  Commiss ione r  and  Counse l
A l b a n y ,  N e w  Y o r k  1 2 2 2 7
Phone # (518)  457-6240

Very truly yours,

STATE TAX COMMISSION

cc :  Pe t i t i one r t s  Rep resen ta t i ve

Taxing Bureau'  s  Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition

o f

THOMAS IEE WOLTSCHf,EGER

for Revision of a Determinat ion or for Refund
of Sales and Use Taxes under Art ic les 28 and 29
of the Tax traw for the Year 1974.

DECISION

Peti t ioner,  Thomas Lee Wollschleger,  20 East Main Street,  Holcomb, New

York 14469, f i led a pet i t ion for revision of a deterninat ion or for refund of

sales and use taxes under Art ic les 28 and 29 of the Tax Law for the year 1974

(File trto. tiztg) .

A smal l  c laims hearing was held before Arthur Johnson, Hearing Off icer,

at the off ices of the State Tax Cornnission, One Marine Midland Plaza, Rochester,

New York ,  on  June 10 ,  1980 a t  1 :15  P.M.  Pet i t ioner  appeared pro  se .  The

Aud i t  D iv is ion  appeared by  Rarph J .  vecch io ,  Esq.  (Er len  purce l l ,  Esq . ,  o f

c o u n s e l ) .

ISSIIE

l /hether petit ionerts purchase of an above ground swimrniag pool constituted

a capital improvement to real property, thereby entit l ing petit ioner to a

refund of  the sales tax paid on said purchase.

FINDINGS OF FACT

1. On June 1, 1975, pet i t ioner,  Thomas Lee l , lo l lschleger,  f i led an appl ica-

t ion for a refund of $224.00 for sales taxes which were paid to Kayak Recreat ional

Manufactur ing Corp. on the purchase of an above ground swimming pool.  Said

refund was claimed on the basis that the addition of the swimming pool on

pet i t ioner rs  land inc reased h is  assessed va lua t ion  5500.00  and thus  was a

capital improvement to real property.
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2. On August 18, 1975, the Sales Tax Bureau denied the refund claim on

the grounds that the swimning pool remained tangible persoual property after

i ts instal lat ion and, therefore, rdas subject to tax.

3. 0n April 22' 1974, petitioner entered into an agreement with Kayak

Recreational Manufacturing Corp. for the purchase and installation of a 16' x

24'  above-ground swimming pool for a total  pr ice of $31200.00 plus saleg tax

thereon o f  $224.00 .

4. The swiruning pool was erected resting on a bed of sand 6 inches below

ground Ievel. It consisted of a vinyl liner with aluminun supports and side

panels. The swinming area is surrounded by vinyl laminated marine decking and

a fiberglass privacy fence. The pool was constructed with a botton center

drain, the plumbing for which was placed below frost level, and is connected

to the filtration system. There is also a surface skimmer to remove floating

debris.  The elecr ical  hook up to the pool is undergrornd. The depth of th

pool was approximately 4 feet.

5.  After the pool was erected, pet i t ioner placed 1500 pounds of marble

on the ground around the pool, constructed a patio and planted shrubbery.

Petitioner testified that the swimning pool could be dismantled and installed

at another location for $300.00. However, petitioner argued that such renoval

would substantially reduce the value and appearance of his real property.

6. In 1.975, the Town of Holcomb increased pet i t ioner 's real  property

assessed valuat ion by $500.00 due to the erect ion of the swiming pool.

CONCf,USIONS OF LAhI

A. That the above ground swimming pool purchased by petitioner was not

affixed to the real property with the degree of permanency required to constitute

a capital improvement to real property. That said installation did not prolong
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the useful life of the land nor would its removal cause naterial danage to the

pool itself or the real property. Petitioner purchased tangible personal

property subject to the sales tax inposed under section f105(a) of the Tax

Law.

B. That although the Town of Holcomb classified petitioner's swiming

pool as real property for real  estate tax purposes, such classi f icat ion cannot

determine the status of a swimning pool under the Sales Tax Law. Matter of

Roberson v. State Tax Commission 65 A.D.2d 898.

C. That the petition of Thomas Lee Wollschleger is deuied and the refund

denial  issued August 18, 1975 is sustained.

DATED: Albanv_. New York

Nov 2 8 19811
STATE TN( COMI{ISSION

COMMISSIOITER


